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Abstract: In many Latin American countries the executive branch manipu-
lates the composition of the Supreme Court, and judicial independence has
remained elusive. Because high courts can exercise judicial review and influ-
ence lower courts, incoming presidents often force the resignation of adver-
sarial justices or “pack” the courts with friends. One indicator of this prob-
lem has been the high turnover among members of the high courts. In this
paper we offer systematic evidence to compare this problem across coun-
tries and to place this issue in historical perspective. Our analysis covers 11
Latin American countries (Argentina, Brazil, Chile, Colombia, Costa Rica, El
Salvador, Guatemala, Honduras, Mexico, Panama, and Uruguay) between
1904 and 2006. We model the entrance of new justices to the Supreme
Court as a function of “natural” (legal and biological) factors, political condi-
tions empowering the president to reshuffle the Court, and institutional
incentives promoting executive encroachment on the judiciary.
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1 Introduction

In recent years, judicial politics has become a salient topic among students
of Latin American political institutions.! Research on judicial independence
and executive-court relations has gained a prominent place among more
traditional topics such as the study of political parties, electoral systems,
legislative policymaking, and executive-legislative relations. Concern with
this subject came with the realization that judicial institutions are critical to
protect individual rights, promote horizontal accountability, secure the en-
forcement of policies and regulations, and resolve disputes among key po-
litical actors. In the context of democratization inaugurated in the late 1970s,
the judiciary has gained increasing leverage in the politics of most Latin
American counttries.

Because of this reason, questions about executive-court relations have be-
come critical. In what countries are judges more independent from the executive
branch? How can we measure the president’s ability to manipulate the composi-
tion of the Supreme Court? In this paper we offer systematic evidence to answer
those questions comparatively, and place the problem in proper historical per-
spective. Our analysis covers 11 Latin American countries (Argentina, Brazil,
Chile, Colombia, Costa Rica, El Salvador, Guatemala, Hondutas, Mexico, Pa-
nama, and Uruguay) during more than 100 years (1904-2000).

In the next section we review the emerging literature on judicial politics
in Latin America, emphasizing the separation-of-powers perspective. As
with many other areas in the study of Latin American institutions, studies of
executive-court relations initially borrowed theoretical insights from the
literature on American politics, but those insights proved insufficient and
theories had to be extended in order to yield more general hypotheses. We
illustrate this challenge with the study of supreme court vacancies: some of
the assumptions that are fully justified in the study of the U.S. Supreme
Court — for instance, that justices will decide the best time to leave the
bench voluntarily — need to be relaxed for theories to travel well across

1 Revised paper presented at the symposium on “New Frontiers on Institutional Re-
search in Latin Ametica,” organized by the GIGA Institute of Latin American Studies
(Hamburg, May 5-6, 2008). This project was funded by the Center for Latin American
Studies, the University Center for International Studies, and the Central Development
Research Fund at the University of Pittsburgh. Sebastian Linares, Kurt Weyland,
Bruce Wilson, and Laurence Whitehead offered valuable comments. We are indebted
to Erin Rodriguez and Alicia Mathé for their research assistance. Ronald Alfaro
Redondo, Andre Burton, Elizabeth Buncher, Gabriela Contreras, Carlos Guevara
Mann, Lenina Meza, Alfredo Narvaez, Gabriel Negretto, Sebastian Ocampo Valencia,
Patricia Salvador Berrio, Kenzie Swift, Jorge Vargas Cullell, Evelyn Villareal, and
Laura Wills Otero helped us identify sources and collect data for this project.
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countries. In the third section of this paper we argue that presidents have
incentives to nominate new justices as soon as they come into office, and
that they often do so by encouraging justices to retire or by expanding the
number of seats in the Coutt.

Section four provides a comparative and historical overview of judicial
turnover in 11 Latin American countries. Using the U.S. Supreme Court as a
benchmark, we show that Latin American courts have been quite volatile,
although significant variation exists across countries. In some countries,
more justices have been appointed in a single year than the total number of
members in the Court (indicating that the Supreme Court was reshuffled
more than once in 12 months), while in other countries the relative rate of
turnover has been similar to that of the United States.

In sections five through eight we develop a statistical model of judicial
appointments in Latin America. Our dependent variable is the number of new
justices entering the Supreme Court in any given country-year. We employ a
fixed-effects count model to test the impact of legal and biological factors
(Section 5), political conditions such as the nature of the political regime and
changes in the executive branch (Section 6), and institutional incentives for
presidential encroachment (Section 7) on the stability of the judiciary. In sec-
tion eight we extend those models to address two fundamental questions:
During which historical periods, and in which countries, have Latin American
presidents exercised more leverage on the composition of the Supreme Court?

The conclusions emphasize that presidents have had an important influ-
ence in determining the stability of Supreme Court justices in office. This
paper corroborates early findings about the relevance of executive politics for
the judiciary (Verner 1984). Courts have been manipulated by presidents ac-
cording to their partisan interests, and democracies do not have a better re-
cord than dictatorships in this regard. This paradox reflects the high judiciali-
zation of democratic politics in the region (Sieder et al. 2005; Domingo 2004).

2 Existing Explanations from Within and Outside
the Region

For many years, the study of Latin American judicial institutions was mostly
relegated to legal scholarship. Early analyses from a comparative politics
petspective, such as Joel Verner’s, noted that that “Latin American supreme
courts are politically dependent and dominated by the political environments
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within they are embedded...”(Verner 1984, 468).2 Between the mid-1980s
and the mid-1990s, however, institutional analyses focused mostly on the
transition from authoritarianism, the perils of presidential constitutions, the
development of political parties, and the operation of legislatures. But, as
Verner complained, little attention was given to the independence of su-
preme courts in the developing areas (1984: 463).

In recent years, by contrast, there has been a growing interest in studying
judicial independence in developing countries (Russell and O'Brien 2001; Malle-
son and Russell 2006). Most of the Latin American literature is country-specific,
but comparative studies are becoming more common in the region (Sctibner
2004; Navia and Rios Figueroa 2005). The Supreme Courts in Argentina, Brazil,
Chile, and Mexico are the most studied in the region, whereas the Central
American ones remain highly understudied (Kapiszewski and Taylor 2000).

One of the most prominent research areas within this field is the study of
strategic decision-making by judges from a separation-of-powers perspective
(Magaloni and Sanchez 2006; Helmke 2005; Scribner 2004; Iaryczower et al.
2002; Rios-Figueroa 2007; Leoni and Ramos 2006; Chavez 2004; Pérez-Lifidn
et al. 2006).> This line of research suggests that strategic justices will respect
the preferences of the executive branch when presidents are powerful and will
challenge the executive’s interpretation of the law when presidents are weak.
Voting against the preferences of a powerful president will make justices vul-
nerable because the president and the ruling party in Congress may initiate an
impeachment process and remove the hostile judges from the Court. In addi-
tion, presidents may mobilize partisan majorities in Congress to secure the
appointment of friendly justices, particularly early during their terms. Because
of those reasons, the literature assumes that Supreme Court justices will be
less likely to defy presidents who control large congressional majorities, unless
the end of the administration is in sight. Even though the existing literature
does not analyze the justices’ decision to retire or the ways in which they leave
office, those assumptions about presidential leverage serve to explain the
rulings of Supreme Court members. The main limitation of these works is that
those assumptions are usually not tested.

2 Based on secondaty sources and data from the Fitzgibbon-Johnson index for 1945-
1975, Verner developed a typology of judicial independence involving six types: (1)
Independent-Activist (Costa Rica); (2) Attenuated-Activist (Chile and Uruguay); (3)
Stable-Reactive (Mexico); (4) Reactive-Compliant (Argentina, Brazil, Colombia, and
Venezuela); (5) Minimalist (Bolivia, Ecuador, El Salvador, Guatemala, Honduras, Pa-
nama, and Peru); and (6) Personalist (Cuba, Dominican Republic, Haiti, Nicaragua,
and Paraguay). Our analysis in this paper tends to confirm some of those clusters.

3 For an more detailed and extensive list of works about judicial politics on the
region, please refer to (Kapiszewski and Taylor 2000).
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American scholars have analyzed the factors that explain changes in the
composition of the U.S. Supreme Court. In the American case, the president
will nominate a new justice when someone steps off the bench voluntarily;
thus the main research objective of American scholars has been to deter-
mine the factors predicting when a vacancy will occur.# The U.S. literature
on judicial vacancies involves qualitative studies that are mainly chronologi-
cal and biographic accounts of the justices that served in the Court (Atkin-
son 1999; Ward 2003) and quantitative analyses of the factors that affect the
departure of justices. The second type of analysis provides a theoretical
framework to think systematically about the causes of judicial instability, as
those studies have identified political and non-political factors that affect
judicial tenure (Spriggs and Wahlbeck 1995; Hagle 1993; Squire 1988; Bar-
row and Zuk 1990; Nixon and Haskin 2000; King 1987; Hall 2001; Epstein
and Segal 2005; Zorn and Van Winkle 2000).5

The analysis of non-political factors (often treated as control variables)
suggests that justices retire from the bench for personal reasons: age, salary
and retirement benefits, caseload, and job satisfaction. The other set of ex-
planations is related to the political conditions that may encourage justices
to step off. For instance, the literature has argued that a justice is more likely
to retite when he or she identifies with the political party in control of the
White House and the Senate, because in such cases the president will nomi-
nate (and the Senate will confirm) a candidate with the same political prefer-
ences (Zorn and Van Winkle 2000). Strategic justices will therefore time
their retirements to transfer their seats to other like-minded colleagues
(Zorn and Van Winkle 2000; Spriggs and Wahlbeck 1995). Along the same
line of reasoning, the literature has argued that justices will not retire during
the last years of the presidential term if the president belongs to the oppo-
site political party (a strategy of “wait-and-see”), but they will be more likely
to retire early during the term, especially the second presidential term, since
they may not want to wait too long (Spriggs and Wahlbeck 1995; Hagle
1993; Zorn and Van Winkle 2000).

4 At this point it is important to undetline that in nascent democracies vacancies not
only occur because a justice steps off the bench but also because presidents increase
the number of sitting justices. Due to the natural evolution of the U.S. Supreme
Court, the American literature does not take into account this type of vacancies.

5 Even though some of these works account for vacancies in the Supreme Court and
others only in the lower federal courts, all these studies use the same hypotheses to
explain retirements in the judiciary. The only exception is the literature on state su-
preme courts since in this case scholars place special attention to the role of judicial
elections and institutional variables in understanding the retirements of state su-
preme court justices (Hall 2001).
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In sum, those theories reveal that judicial turnover may be explained by
the interaction between the ideological preferences of the justices and the
ideological preferences of the president (and his or her party in Congress).
But the main assumption underlying those explanations is that justices will
determine when a vacancy will occur. As Ward has pointed out, “what is
significant about departures [in the U.S. Supreme Court] is the power of the
justices themselves to influence who their successor will be by the timing of
that departure...” (2003, 6). Epstein and Segal noted that, by contrast, “ide-
ology and partisanship have not figured prominently in most judicial removals
in the United States...” (2005, 32).

Even though research on vacancies in the U.S. Supreme Court provides in-
teresting hypotheses that may partly account for the stability of Latin American
justices, the undetlying assumption is questionable for most countties in the
region. The literature on Latin American courts discussed above suggests that it
is often the president, rather than the justices themselves, who determines when
vacancies will occur. For example, in Argentina, presidents were able to alter the
number of members in the Supreme Court four times (in 1960, 1966, 1990, and
20006)¢ while in Mexico presidents have manipulated the number of sitting jus-
tices three times since 1917 (in 1928, 1934, and 1994).7

3 Presidential Control of Judicial Vacancies

In this paper, we argue that presidents want to maximize their political influ-
ence on the Supreme Court, both in order to control judicial review and to
exercise indirect leverage over lower courts. Presidents prefer to deal with
justices nominated by them over justices nominated by previous administra-
tions, and with justices nominated by their own party over justices nomi-
nated by the opposition. And they prefer to craft a loyal Court earlier rather
than later in their terms so that they can exercise leverage on the judiciary
during the whole period in office.

Vacancies in the Court represent the best opportunity to shape the
preferences of the judiciary. Depending on the institutional setup, presidents
may nominate candidates that are approved by the legislature (as in Argen-
tina, Brazil, Mexico, and Panama), they may instruct their parties in Con-
gress to appoint like-minded judges (as in Costa Rica, El Salvador, Guate-

6 Laws 15.271 (February 3, 1960), 16.895 (July 5, 1966), 23.744 (April 11, 1990), and
26.186 (December 18, 2006).

7 Court packing is not unique to Latin America (Nelson 1988). In Australia, for
instance, the court-packing strategy developed in a particular way since the execu-
tive managed to get rid of troublesome judges by reorganizing the courts and not
reappointing all judges (Williams 2001).
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mala, Honduras, and Uruguay), or they may appoint new justices from a list
of candidates presented by the Supreme Court itself (as in Chile). In extreme
cases (such as the aftermath of a military coup), presidents may even appoint
Court members unilaterally. Only in rare instances (e.g., Colombia after
1991) is the Court able to recruit new justices without the explicit interven-
tion of the executive branch or the president’s party in Congress.®

The executive can craft a supportive Court not only by nominating
friendly justices for open vacancies, as the American literature has long rec-
ognized, but more interestingly by influencing when a vacancy will occur. In
order to create vacancies in the Court, presidents may offer incentives for
justices to retire or they may negotiate with Congress an expansion of the
number of seats in the Court (i.e., they may “pack” the Court).’ In authori-
tarian contexts, presidents may have considerable leeway to pursue both
strategies. Our comparative analysis thus relaxes the standard assumption in
the American politics literature; we allow for the fact that justices not always
step off the bench voluntarily, but rather as a result of a presidential ma-
nipulations and pressures.

Because of this reason, we claim that judicial turnover is often the re-
sult of political realignhments in the executive branch. Historically, govern-
ment replacements in Latin America have been the result of free and fair
elections as well as of military coups; they have brought changes in the rul-
ing party as well as partisan continuismo. Such institutional differences may
(and do) affect the capacity of incoming presidents to restructure the Court.
But we hypothesize that, to the extent that presidents are willing and able to
nominate new justices, it is likely that they will do so eatly during their ad-
ministrations, when their political leverage is stronger and the time horizons
for the administration are longer.

Although we cannot observe the political maneuvering leading to the
opening of vacancies in supreme courts, we can infer the leverage exercised
by presidential administrations by looking at the historical record. In the
next section we present a descriptive analysis of the stability of supreme
courts in the region over the past century. In sections five through eight we

8 Presidents may also negotiate “quotas” of justices with opposition parties in Congtess, in
order to achieve the majorities needed to appoint some party loyalists to the bench.

9 The “incentives” offered by the executive branch in order to promote judicial
retitements may be positive or negative, selective or indiscriminate. Presidents may
offer special retirement packages, set up a mandatory retitement age, negotiate side-
payments for salient justices (e.g., government posts for family members), or threat
justices with impeachment, among other things. Although the literature on judicial
politics in Latin America has emphasized the impeachment threat, little is known
about the actual instruments employed by presidents to induce judicial retirements.
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model the frequency of supreme court appointments as a function of
changes in the executive branch plus an extensive battery of controls. In
some countries, the arrival of a new administration in power has usually
meant the appointment of new judges, while in other countries the Court
has been isolated from executive cycles.

4 Comparing Supreme Court Stability, 1904-2006

Our dataset is composed by 1,127 observations, corresponding to the Su-
preme Court in 11 Latin American countries (Argentina, Brazil, Chile, Co-
lombia, Costa Rica, El Salvador, Guatemala, Honduras, Mexico, Panama,
and Uruguay) between 1904 and 2006.!1° Our dependent variable in this
study reflects the number of new justices entering the Court in any given
yeat (units of analysis ate country-years).!1

Figure 1 displays the number of justices appointed to the Supreme
Court per year. The United States is included in the figure for comparative
purposes. The number of appointments in any given year is partly explained
by the size of the Court in each country — we show the total number of
justices for reference — but it is also an important indicator of judicial stabil-
ity. In a few countries — El Salvador being the most dramatic example — the
number of appointments has in some years surpassed the total number of
members, indicating that the Court was reshuffled more than once within 12
months. The figure shows that the opportunity for incumbent administra-
tions to nominate and appoint loyal judges has varied considerably from
country to country during the past century. Based on the average turnover
rate, in the term of four years the average president would have expected to
nominate more than two thirds of the Supreme Court members in El Salva-
dor, Colombia, Guatemala, and Honduras, but less than half of them in
Mexico, Chile, Costa Rica, Brazil, and the United States.

10 Information for Uruguay is only available after 1906. Three additional observations
(Mexico in 1915-1916 and Guatemala in 1985) were treated as missing because the
Supreme Court was not operational. Including the United States, the N=1,230.

11 We collected data from multiple historical sources (Supremo Tribunal Federal do
Brasil 2008; Corte Suprema de Justicia de la Nacién 2005b, 2005a; Rodrigues
1991a, 1991b, 2002; Alonso Godoy et al. 2003; Scribner 2004; Bercholc 2004; Mo-
linelli et al. 1999; Aguilar Avilés 2000; Sdenz Carbonell and Masis Pinto 2006; Or-
gano Judicial de la Republica de Panama 2003; Supreme Court of the United States
2008; Corte Suprema de Justicia de la Nacion 2001). For Colombia, Guatemala,
Honduras, and Uruguay we relied on primary sources found in local archives.
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Figure 1: New Justices Entering the Supreme Court, by Country and Year

Argentina Brazil Chile

Costa Rica El Salvador

Guatemala Honduras Mexico

Number of justices

Panama United States of America Uruguay
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Source: Database on Supreme Court Justices (see footnote 11).

Figure 1 also suggests that patterns of judicial independence have occasionally
varied at critical junctures. For example, the Argentine Supreme Court became
more volatile after the impeachment of four members in 1947, and the Mexi-
can Supreme Court became more stable in the 1940s during the administra-
tion of Miguel Aleman. To facilitate the comparison, in Table 1 we have nor-
malized the number of incoming justices dividing it by the size of the Court.
Table 1 compares the average proportion of freshmen justices expected to
enter the Court in a typical year during three historical periods corresponding
to the “waves” (and ensuing counter-waves) of democratization in the region:
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1904-1944, 1945-1977, and 1978-2006 (Huntington 1991; Hagopian and
Mainwaring 2005). Early during the twentieth century, Argentina had the most
established Court among the countries in the sample, only surpassed by the
United States. During the second historical petiod, Argentina had one of the
most unstable courts, after El Salvador and Colombia. Conversely, Mexico’s
represented the fourth most volatile court (after El Salvador, Colombia, and
Guatemala) in the early twentieth century, but it was among the most stable
ones (only surpassed by Costa Rica and the United States) during the second
period. The Courts of El Salvador, Honduras, and Guatemala are among the
most unstable ones in the region for this whole period; whereas; on average
Brazil’s is the most stable Court in the sample (an average of .09). Although
the values displayed in Table 1 are partly shaped by the size of the Court (the
denominator), values above .20 generally indicate periods of judicial turmoil,
while values below .20 tend to indicate periods of relative judicial stability.!?

Table 1: Expected Proportion of Incoming Justices to the Supreme Court (per Year)

Country 1904-1944 1945-1977 1978-2006
Argentina 0.073 0.238 0.120
Brazil 0.089 0.093 0.094
Chile 0.137 0.098 0.087
Colombia 0.196 0.273 0.166
Costa Rica 0.125 0.080 0.087
El Salvador 0.314 0.313 0.205
Guatemala 0.180 0.217 0.222
Honduras 0.143 0.205 0.232
Mexico 0.178 0.091 0.078
Panama 0.166 0.158 0.169
United States* 0.068 0.061 0.034
Uruguay 0.137 0.127 0.159

* Included for reference.

Source: Database on Supreme Court Justices (see footnote 11).

12 Some data points in Figure 1 and Table 1 may be slightly inflated because historical
sources often fail to distinguish between the appointment of principal and alternate
justices. Whenever possible, we only counted the appointment of primary justices
to avoid documenting excessive turnover. However, sources for the early twentieth
century are often silent about the status of appointees (as well as about when alter-
nates became principals). For Brazil, Guatemala, Mexico, and Panama, we have de-
tected years in which the number of justices reported as serving in the Court is
slightly greater than the known size of the Court. Assessing this problem is some-
times compounded by the fact that the constitution did not fix the number of
members of the Court, leaving this decision to the discretion of Congtess. In such
cases, we simply report the known number of new appointments. It is very unlikely
that alternate justices were replaced massively while principals stayed in office.
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5 A Basic Model of Judicial Turnover

How can we explain this considerable variance in judicial turnover across
countries as well as within countries over time? In this paper we follow the
existing literature and model the filling of judicial vacancies using a count
model (King 1987; Hagle 1993). By contrast with case studies of the U.S.
Supreme Court, our sample contains considerable panel heterogeneity, as
suggested by Figure 1. We employ a negative binomial estimator with un-
conditional fixed effects and robust standard errors to model the expected
number of appointments to the Court in any given country-year (Long 1997,
Chapter 8; Allison and Waterman 2002).13

In Table 2 we present the statistical model of judicial turnover for 11
Latin American countries from 1904 to 2006. The predictors seck to capture
a few “natural” legal and biological conditions that may explain the fre-
quency of judicial appointments. The first variable captures the total number
of justices in the Court, an important measure to calibrate the need for new
appointments across cases.!* The second predictor measures the number of
years that the median justice had served in the Court by the time prior to the
observation. Unfortunately very few historical sources provide enough bio-
graphical data to compute the age of all justices, so we use the number of
yeats on the bench as a proxy for retirement age. Because count models ate
non-linear (linear estimates are exponentiated to obtain predicted counts),
we transformed the two variables to reflect the functional form suggested by
the theory. Following King (1987), we took the natural logarithm of the total
number of justices in the Court to model a linear relationship between the
size of the Court and the frequency of appointments. By contrast, we took
the base 10 logarithm for the tenure of the median justice in order to account
for any non-linear effect of age on judicial vacancies. It is possible that in
countries with high judicial turnover, a justice who has served in the Court for

13 The dependent variable presents overdispersion, the property by which the vari-
ance of the count (6.95) exceeds the mean (1.59). In cases like this, a Negative Bi-
nomial regression is preferred to Poisson regression (Long 1997). Another advan-
tage of the negative binomial estimator is that it relaxes the assumption that the
probability of an event occurring at one point in time is constant and independent
of all previous events (King 1998).

14 The size of the Court constitutes an important control variable in cross-sectional
terms because countries with larger judicial bodies will naturally need to fill more va-
cancies. However, presidents may expand the size of the Court as a way of packing it,
and thus longitudinal changes in this variable will not always indicate a “neutral” rea-
son for appointments. A similar case can be made for constitutional reforms, another
independent variable that we treat as an institutionally neutral reason for new ap-
pointments. Our estimates of politicization are thus rather conservative.
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ten years will be more likely to retire than a justice who has been just ap-
pointed by the current president; but in countries with low judicial turnover, a
justice who has been in office for 30 years may have a similar propensity to
retire to one who has been in office for 21 years.!> We expect both variables
to have a positive impact on the number of judicial appointments.

A third, dichotomous indicator measures the adoption of a new consti-
tution over the past 24 months. Constitutional reforms often expand the
number of members in a supreme court or establish specialized chambers;
therefore we expect to find an increase in the number of judicial appoint-
ments in the aftermath of many constitutional reforms. The fourth inde-
pendent variable is an estimate of per capita GDP in the country.!® This
measure is intended to capture the level of modernization, which presuma-
bly produces both greater life expectancy and institutional stability
(Przeworski et al. 2000). Both mechanisms should reduce judicial turnover.!”

Model 2.1 shows a negative binomial model with no fixed effects (i.e.,
no country dummies). The results indicate that a larger number of justices is
appointed when there are more seats to be filled and in the aftermath of a
constitutional change. The coefficient for the tenure variable, on the other
hand, is insignificant, which could indicate that age retirement has not been
a critical reason for judicial turnover in Latin America, or that our proxy is
not particularly accurate. Finally, per capita income has the expected nega-
tive and significant effect. The value of the dispersion parameter o is greater
than zero, indicating that the conditional variance of the count outcome is
greater than its expected value (and therefore the negative binomial estima-
tor is preferable to a standard Poisson model).

There are good reasons to believe that unobserved country characteris-
tics induce panel heterogeneity in our sample: countries vary in their legal
traditions, constitutional designs (including the procedures to nominate

15 Although we prefer the transformed variables for theoretical reasons, the inclusion
of untransformed variables in the models (as well as the use of the mean duration
in office instead of the median) did not change the overall results.

16 GDP estimates for most Latin American countties in the eatly twentieth century are
not easy to obtain. We used income data from Maddison (2003) and OxLLAD, plus in-
formation from Banks (2004) on imports and exports to estimate yeatly growth rates.
Using those growth rates, we projected income figures from the World Development
Indicators retrospectively for the period 1904-1960 (World Bank 2007).

17 In studies of economic development, judicial independence is sometimes used as an
independent variable, which hints a potential problem of endogeneity. A negative rela-
tion between development and turnover could mean that modernization leads to a more
independent and stable judiciary, or that a stable and independent judiciary facilitates
economic development (Cameron 2002). We cannot address this controversy in this pa-
per, but this issue underscores the need to include fixed effects in the models.
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justices and the length of their terms), and rules regarding retirement (man-
datory age, benefits, and other incentives). Therefore in model 2.2, as well as
in the remaining models in this paper, we include individual country dum-
mies to capture fixed effects (Argentina serves as the reference category).!8
The results of this model are similar to the ones in 2.1, but the tenure vari-
able is marginally significant at the .1 level, and per capita GDP presents an
insignificant effect. This suggests that differences in income may mask more
general differences across countries.

Table 2: A Basic Model of Judicial Tenure

21 2.2
Pooled Fixed Effects
Size of the Court (In) 0.744 *** 0.684%+*
(0.126) (0.176)
Median time in office (log) -0.109 0.487*
(0.340) (0.283)
New Constitution 0.624%¢* 0.738%+*
(0.143) (0.152)
Per capita GDP -0.106** -0.033
(0.040) (0.079)
Constant -0.993%* -1.647+%¢
(0.385) (0.3206)
A 1.543%* 1.384%*
(0.369) (0.359)
N 1127 1127

Note:  Dependent variable is number of justices appointed per country-year. Entries are coeffi-
cients for negative-binomial regression (standard errors clustered by country). Country
dummies are omitted in Model 2.2 to save space.

* Significant at p<.10; ** at p<.05; *** at p<.001

Source: Database on Supreme Court Justices (see footnote 11).

Substantive interpretation of the coefficients in Table 2 is not straightfor-
ward because count models are non-linear. The marginal impact on the
dependent variable of a unit-increase in any predictor depends on the ex-
pected value of the count given the behavior of all other independent vari-
ables. For simplicity in the presentation, we report substantive effects as

relative petrcentages, using the formula (exp(8)—1)*100. According to the

18  Other reasons for the inclusion of fixed effects are cross-national differences in the
quality of historical sources (as explained previously, some sources fail to discriminate
consistently between principal and alternate judges) and the potential endogeneity of
the predictor measuring the length of tenure in office if we do not account for aver-
age turnover in the past. Following Allison and Waterman, we employed actual coun-
try dummies in the analysis, but alternative models using the fixed effects option with
xtnbreg in Stata generated similar findings (Allison and Waterman 2002).
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second model, a constitutional reform increases the frequency of judicial
appointments in 109 percent. That is, if the expected number of appoint-
ments in a typical year was only one justice, the expected number of new
appointments in the aftermath of a constitutional reform would be, ceteris
paribus, 2.09, or effectively twice as many.

6 Political Factors: Regimes and Government
Changes

What is the capacity of an incoming executive (cither a democratically
elected president or a military junta) to shape the Supreme Court? To what
extent are new administrations able to nominate and appoint friendly jus-
tices? This is the key question driving our paper. In order to measure presi-
dential power in this realm, we employ a dummy variable which acquires a
value of one in the first two years of a new administration, and zero after-
wards.l” A positive coefficient would indicate that new justices are more
likely to enter the Court in the aftermath of a government change.

Presidential discretion to shape the Coutt, however, is expected to vary with
the nature of the political regime. In model 3.1, we controlled for this factor using
three dummy variables for authoritarian, oligarchic, and semi-democratic regimes
(the reference category is democratic rule).2? The model suggests that a change in
administration generally boosted the number of judicial appointments by 84 per-
cent, but authoritarian governments were able to appoint in addition 19 percent
more justices. Other types of regimes are virtually indistinguishable from democ-
racies in their management of judicial appointments.

Given those results, it is possible that the significant coefficient for new
administrations is reflecting the effect of certain authoritarian governments
coming to power. Military coups often suspend the Constitution, dissolve
Congtress, and reshuffle courts unilaterally. In order to distinguish the im-
pact of civilian and military presidents, we included a second indicator that
reflects the advent of new military rulers.2! Model 3.2 shows that, on average,

19 The use of two years, rather than just one, to code the dummy is driven by the fact
that new administrations may come to power at the end of a calendar year, pushing
the appointment of new justices to the next year.

20 We used Smith’s classification of historical regimes (Smith 2005). Smith defined regimes
as democratic when political competition was free and fair, as semi-democratic when
competition was free but not fair, as oligarchic when competition was fair but not free,
and as authoritarian when it was neither.

21 This is a subset of the new administrations: of 552 changes of government, 46 were
coded as military. Instances in which former military officers took office as “civil-
ian” party leaders were not counted as military governments.
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the inauguration of a military government may accelerate judicial turnover
by 105 percent. This effect accounts for the negative influence of authori-
tarianism observed in the previous model (this variable is now insignificant)
but not for the advantage of civilian administrations, which still appoint 71
percent more justices during their first 24 months in office. This result pre-
sents an interesting question for the literature on democratization, because it
shows that the establishment of a democratic regime is not sufficient to
guarantee a more stable and independent judiciary. In Table 3, the impact of
constitutional reforms remains significant and similar in magnitude to the
effect observed in model 2.2.

Table 3: Political Factors: Regimes and Government Changes

31 3.2
Presidents Military
Size of the Court (In) 0.675%+* 0.664***
(0.141) (0.138)
Median time in office (log) 0.483* 0.457
(0.285) (0.298)
New Constitution 0.644+** 0.666%**
(0.130) (0.129)
Per capita GDP -0.027 -0.029
(0.073) 0.072)
New administration 0.610%** 0.536**
(0.188) (0.195)
New military government O, 717
(0.193)
Authoritarian regime 0.178** 0.025
(0.088) (0.093)
Oligarchic regime -0.036 -0.056
(0.170) (0.173)
Semi-democratic regime 0.165 0.094
(0.155) (0.140)
Constant -2.137%%% -2.103%*+*
(0.320) (0.296)
o 1.246 1.208
(0.307) (0.305)
N 1127 1127

Note:  Dependent variable is number of justices appointed per country-year. Entries are coeffi-
cients for negative-binomial regression (standard errors clustered by country). Country

dummies are omitted to save space.
* Significant at p<.10; ** at p<.05; *** at p<.001

Source: Database on Supreme Court Justices (see footnote 11).
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7 Institutional and Partisan Incentives

The fact that incoming presidents have some leverage to nominate new
justices does not automatically mean that they will always want to do it.
Under what conditions are presidents more snferested in reshuffling the
Court? In this section we explore three hypotheses. First, presidents may be
less interested in altering the composition of the Supreme Court when judi-
cial review is exercised by a different body. We include a dummy variable
indicating whether a distinct constitutional tribunal operates in the country.
In those cases, control of the Supreme Court will still provide important
benefits (among them influence over lower courts deciding on cases of cot-
ruption and on civil cases involving the president’s cronies) but the political
value of the Court as a veto player will decline.

Second, presidents may be reluctant to stir the Court when they have to
negotiate the appointments with the opposition. Unfortunately, data on the
composition of Congtess is hardly available for some Latin American coun-
tries in the eatly twentieth century, but we were able to measure: (a) whether a
legislature operated in the country (because our sample includes multiple types
of regimes, about 10 percent of the country-years lacked a legislature), and (b)
whether the legislature was elected by proportional representation (51 percent
of the cases in the sample). Presumably, a more fragmented Congtress could
discourage presidential encroachment on the judiciary (Chavez 2003).

Third, presidents may be less interested in appointing new justices
when party loyalists already control the Court. As explained above, we as-
sume that presidents prefer to deal with justices nominated by them rather
than with justices nominated by other presidents; and that they prefer jus-
tices nominated by other presidents of their own party rather than justices
nominated by the opposition. We include two variables, capturing the pro-
portion of justices nominated by the same president and the proportion of
justices nominated by governments of the same party, measured for the year
prior to the observation.

Model 4.1 shows the results of the analysis. The coefficients for the
dummies indicating the presence of a constitutional tribunal and a legislative
body have the expected direction but fail to achieve statistical significance.
By contrast, partisan incentives emerge as a strong predictor of judicial ap-
pointments. The number of appointments declines significantly when the
president or the party already control a considerable proportion of seats in
the Court. In this model, the advent of a military government still produces
changes in the Court, but the inauguration of a civilian administration is not
relevant for judicial turnover in the absence of partisan incentives.

Model 4.2 is a trimmed equation eliminating predictors with insignifi-
cant effects in most tables. To illustrate the substantive effect of partisan
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incentives consider that, if a hypothetical president had the ability to nomi-
nate five new justices to the Court in any given year, the president would
only nominate 3.8 candidates if the Court was already controlled by his or
her party, and would nominate only one justice if the Court was controlled
by his or her own nominees.

Table 4: Partisan and Institutional Incentives

41 4.2
Incentives Trimmed model
Size of the Court (In) 0.628*+* 0.565%**
(0.194) (0.151)
Median time in office (log) -0.156
0.371)
New Constitution 0.652%%¢ 0.667*+**
(0.118) (0.148)
Per capita GDP -0.027
(0.076)
New administration 0.099 0.130
(0.123) (0.110)
New military government 0.563** 0.659*+*
(0.198) (0.174)
Constitutional Tribunal -0.106
(0.1206)
Legislature in operation -0.172
(0.162)
Proportional Representation 0.004
(0.157)
Proportion of justices
nominated by
The president (t-1) -0.928** -0.847+*
(0.404) (0.337)
The president’s party (t-1) -0270* -0.264%*
(0.139) (0.127)
Constant -0.800 114280k
(0.581) (0.324)
o 1.103 1.106
(0.241) (0.239)
N 1127 1127

Note:  Dependent variable is number of justices appointed per country-year. Entries are coeffi-
cients for negative-binomial regression (standard errors clustered by country). Country
dummies are omitted to save space.

* Significant at p<.10; ** at p<.05; *** at p<.001

Source: Database on Supreme Court Justices (see footnote 11).
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8 Historical Trends and Comparative Perspectives

We have shown that, in several Latin American countries during more than
one century, political factors seemed to explain the appointment of new
members to the Supreme Court. The number of appointments was signifi-
cantly greater in the aftermath of constitutional reforms, when military lead-
ers took office, and when civilian presidents faced courts controlled by op-
position parties.

Are those political effects consistent across countries and over time?
Table 1 suggested that structural breaks may be present in the series for
some countties. Our first question in this section is whether judicial politics
generally changed with each historical “wave” of democratization. During
the first period reflected by Table 1, between the independence of Panama
and the end of World War II, few nations could be considered fully democ-
ratic. But politics varied considerably across countries: some governments
were controlled by powerful individuals such as Maximiliano Hernandez
Martinez in El Salvador (1931-1944), Manuel Estrada Cabrera (1898-1920)
and Jorge Ubico (1931-1944) in Guatemala, Tiburcio Carias in Honduras
(1933-1949), and Potfirio Diaz in Mexico (1884-1911); others were con-
trolled by strong elites united under a hegemonic party, such as those in
Argentina, Brazil, and Mexico after the Revolution; and few others were
controlled by competitive (but still elitist) parties, such as those in Chile and
Uruguay (Lewis 2005; Dahl 1971; Smith 2005).

The second period, between the end of World War II and 1977, began
with a short wave of democratization (illustrated by the Arévalo and Arbenz
administrations in Guatemala during 1944-1954), followed by a series of
breakdowns, a new and longer wave of democratization in the late 1950s
(represented by the fall of the Rojas Pinilla dictatorship in Colombia in
1957), and a lasting counter-wave (indicated in our sample by the military
dictatorships in Argentina, Brazil, Chile, El Salvador, Guatemala, Honduras,
Panama, and Uruguay in the 1960s and the 1970s). The third period, after
1978, corresponds to the so-called “third wave” of democratization, a pe-
riod in which all countries in the sample became democracies or semi-
democracies (Mainwaring et al. 2007).

Given the evolution of democracy in the region, we expected presi-
dents to be more inclined to reshuffle courts during the first two historical
periods. However, Table 5 suggests a different conclusion. Model 5.1 in-
cludes two dummy variables (one for 1904-1944 and another for 1945-1977)
and two interaction terms between them and the new administration
dummy. Therefore the reference category in this model is the most recent
period (1978-20006) and the baseline coefficient for new administrations
reflects the vatiable’s impact during the cutrrent period.
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Table 5: Comparative Models

Size of the Court (In)
Median time in office (log)
New Constitution

New administration

New military government

Proportion of justices nominated by

The president (t-1)

The president’s party (t-1)

Period 1904-1944

Period 1945-1977

New administration * 1904-1944
New administration * 1945-1977
Brazil

Chile

Colombia

Costa Rica

Guatemala

Honduras

Mexico

Panama

El Salvador

Uruguay

United States

New administration * Brazil
New administration * Chile
New administration * Colombia
New administration * Costa Rica
New administration * Guatemala
New administration * Honduras
New administration * Mexico
New administration * Panama
New administration * El Salvador
New administration * Uruguay

New administration * United States

Constant
o

N

5.1
Periods
0.556%**

0.675%**
0.296%*
0.674%+*

-0.889%*
-0.245%
0.203
-0.008
-0.416%*
-0.062
-0.090
0.267
1.147%*
0.068
@727
0.544x*x
0.627*
0.285%**
1.128%+*
0.099**

-1.201%*
1.099**

1127

105 mEm

5.2
Countries
0.655%**

0.706%+*
0.607+**
0.693%+*

-0.722%*
-0.248*

0.289%*
0.660***
il
0.640%+*
0.943++*
-0.193%**
0.814+*
0.263%**
1.368**+*
0.645%+*
-0.257%*
-0.914%**
-0.428***
-1.158#**
-0.330%**
1.018***
-0.009
-0.468***
-0.863***
-1.667++*
1.003%**

1127

Note:  Dependent variable is number of justices appointed per country-year. Entries are coefficients
for negative-binomial regression (standard errors clustered by country, omitted to save space).
* Significant at p<.10; ** at p<.05; *** at p<.001

Source: Database on Supreme Court Justices (see footnote 11).
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The results indicate that executive realignments had /der political conse-
quences for the Supreme Court during the eatly twentieth century than later.
The analysis of conditional coefficients shows that, between 1904 and 1944,
the effect of new administrations on the appointment of new justices was
virtually indistinguishable from zero; between 1945 and 1977, every gov-
ernment change increased the appointment of justices by 26 percent (signifi-
cant at the .05 level), and between 1978 and 2006, new administrations in-
creased the number of appointments by 34 percent (significant at the .01
level). Because of the relevance of institutional veto players and the judiciali-
zation of politics, the advent of democracy may have accelerated the race to
control coutts, rather than reducing it (Tsebelis 2002, Chapter 10).

Figure 2: Country Intercepts and Conditional Coefficients in Model 5.2
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Note:  Square markers denote that country intercepts are statistically smaller than zero (p<.05).
Black markers indicate that conditional coefficients are statistically different from zero
(p<.05). Country intercepts reflect the constant plus the respective country dummies in
model 5.2. Conditional coefficients reflect the baseline coefficient for the New administra-
tion variable plus the interaction terms in model 5.2 (significance levels are based on condi-
tional standard errors). Dotted lines reflect the mean value for each axis.

Source: Database on Supreme Court Justices (see footnote 11).

In order to facilitate the interpretation of the results, Figure 2 plots the 12
countries, showing their intercepts and the conditional effect of a government
change according to model 5.2. The horizontal axis reflects the country inter-



BEEE Presidential Control of High Courts in Latin America 107 mmm

cepts (the constant in 5.2 plus the estimate for the country dummy), a measure
for the expected turnover in the Court after all other factors have been con-
trolled for. The vertical axis reflects the conditional coefficients for the New
Administration variable (the baseline coefficient in 5.2 plus the estimates for
the interaction terms), an indicator of the impact of presidential interference in
each country. The vertical dimension thus indicates to what extent the histori-
cal levels of judicial turnover depicted in Figure 1 and Table 1 resulted from
realignments in the executive branch; while the horizontal dimension com-
pares the remaining degree of judicial turnover in each country after all general
explanations included in the models are accounted for.

The quadrants in the figure denote four historical types of institutional
environments for the Supreme Court. Cases in the upper-left quadrant rep-
resent situations in which supreme court turnover is relatively low in “nor-
mal” years, but increases significantly in the aftermath of government
changes. Honduras presents an extreme example of this pattern, indicating
that the very high turnover observed in Figure 1 may be fully explained by
executive politics. Argentina and Panama constitute significant but less dra-
matic examples of this historical problem. Note that the quantitative model
cannot reveal which strategies were used by incoming presidents to induce
supreme court vacancies in each context. Therefore, and in spite of the
similar outcomes, a detailed historical analysis of the cases in this cluster
could unveil different sub-types of executive-court relations.

The lower-left quadrant captures instances of high judicial stability in
which judicial turnover does not significantly change during the first months
of a new administration. Only Brazil belongs in this category. Closer to the
previous group, the United States has a positive and statistically significant
conditional coefficient for the new administration variable. This finding
tends to confirm the hypothesis about strategic retirements in the U.S. Su-
preme Court, but while in the United States strategic retirements are mostly
driven by the calculations of individual justices, in Latin America they have
often been induced by the executive branch (Zorn and Van Winkle 2000;
Spriggs and Wahlbeck 1995; Hagle 1993).

The upper-right quadrant represents situations in which judicial turn-
over tends to be high, irrespective of the electoral cycles. In countries such
as Colombia, El Salvador, Guatemala, and Mexico new justices have been
appointed at any point during the life cycle of the administrations. The cases
cluster at the lower boundary of the quadrant. Non-significant values for the
conditional coefficient indicate that the appointment of new Court members
has not typically increased during the first 24 months of presidencies. How-
ever, non-significant values for the country intercepts tend to indicate that
judicial stability is genetally low. To understand this result, consider that



EEmE 108 Anfbal Pérez-Lifidan and Andrea Castagnola HEME

country intercepts reflect expected judicial turnover in the hypothetical case
when all predictors are zero, including the variable reflecting the size of the
Court. Negative values thus indicate that the frequency of appointments
would naturally drop if the size of the Court was drastically reduced to just
one member (i.e., /(1)=0), while intercepts close to zero indicate that there
is a constant level of judicial turnover in the country that cannot be ex-
plained by the predictors in the model (neither the size of the Court nor any
others). Mexico, Colombia, El Salvador, and Guatemala illustrate this pat-
tern of sustained turnover. As with the first type, careful historical analysis
may reveal important differences within this cluster.

Finally, the lower-right quadrant represents cases of judicial independ-
ence in which supreme court stability tends to be high, and more markedly
so during the first months of a new administration. In Costa Rica, the ap-
pointment of new justices has historically declined by 42 percent in the first
two years after a president takes office. In Chile, new governments have
typically appointed 26 percent less judges, while in Uruguay the reduction
has been of 23 percent (Verner 1984: 479-484).

9 Conclusions

The expansion of democratic regimes in Latin America during the 1980s
fostered a growing interest in the comparative analysis of political institu-
tions. Initially, scholars focused on the study of executive-legislative rela-
tions, political parties, electoral systems, and legislative behavior. In recent
years, as scholars became more concerned with the protection of citizen
rights and the rule of law, the study of judicial institutions attracted their
attention. Unfortunately, our knowledge of judicial politics in Latin America
still remains quite limited. Region-wide assessments of judicial institutions
are scarce, and comparative historical perspectives are often hindered by the
lack of reliable sources.

In this paper we offered one of the first systematic long-term compara-
tive analyses of supreme courts in the region. The data for 11 countries
suggested that there have been considerable historical differences in the
degree of judicial turnover experienced by high courts in Latin America. The
Supreme Courts in Honduras, Guatemala, and El Salvador were reshuffled
frequently during the last hundred years, while the Courts in Brazil, Costa
Rica, and Chile have been at least as stable as the U.S. Supreme Court. Some
judicial systems have seen considerable transformations during the course of
the twentieth century, with Argentina moving towards a more volatile Su-
preme Court and Mexico moving towards a more stable one.
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Following a separation-of-powers approach, we modeled the frequency
of supreme court appointments as a function of changes in the executive
branch plus a battery of controls. Our results indicate that the arrival of new
administrations to power has consistently resulted in the appointment of
new justices. This effect is more pronounced for the first months of military
governments, but change in civilian administrations has also triggered su-
preme court reshuffles.

Our findings reinforce Verner’s (1984) early conclusions about the role
of executives and provide more precise evidence about the specific circum-
stances under which executive politics matters for judicial stability. Partisan
alighments help explain judicial turnover, indicating that supreme court
nominations are a key political resource for presidents to extend partisan
loyalty within the judiciary.

We have shown that democratic regimes do not produce greater levels
of judicial stability than authoritarian regimes. Authoritarian rulers may pre-
vent the Supreme Court from dealing with sensitive issues, thwarting any
form of judicial activism. Unable to do so, democratically elected presidents
sometimes seek to manipulate the composition of the Court in order to
secure friendly justices (Larkins 1998). This conclusion is reinforced by the
fact that civilian presidents in Latin America have become increasingly ag-
gressive in their attempts to influence judicial appointments. On average, the
arrival of a new civilian administration in office has had a more profound
impact for the composition of the Supreme Court in the last three decades
(that is, after the wave of democratization) than at any other point during
the twentieth century. This process denotes the increasing judicialization of
politics in the region (Domingo 2004; Sieder et al. 2005).

Constitutional designs may in part explain the capacity and the incen-
tives of presidents in different countries to induce judicial retirements. We
have not probed this issue systematically in this paper because of the limited
availability of long-term comparative data on constitutional rules dealing
with the judiciary, but we are working to explore this topic more carefully in
the future.??

Our findings suggest that, just as in the U.S. case, supreme court vacan-
cies and appointments are influenced by political considerations. But Latin
American countries differ from the American case in that presidents, rather
than justices, have influenced the timing of judicial retirements and nomina-
tions. Presidents have employed multiple strategies to induce judicial retire-
ments, but such strategies remain for the most part unknown. One of the key

22 To the extent that constitutional rules tend to be relatively stable conditions, the
fixed effect models may have captured their effects. But the key questions are what
institutions matter and in which ways.
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tasks ahead is to develop a comparative research program to determine how
presidents, in very different historical and institutional settings, have been able
to manipulate the partisan composition of high courts.
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Control presidencial de las cortes supremas en América Latina. Una
mirada histérica (1904-2006)

Resumen: En muchos pafses de América Latina el poder ejecutivo manipula
la composicién de la Corte Suprema, y por ende la independencia del poder
judicial ha resultado dificil de alcanzar. Debido a que las cortes supremas
pueden ejercer el control de constitucionalidad e influir en las cortes inferiores,
los presidentes entrantes a menudo han forzado la renuncia de jueces adversos
0 han aumentado el nimero de miembros en la corte para nombrar a jueces
amigos. Un indicador de este problema ha sido la alta tasa de recambio de los
miembros en las cortes. En este trabajo ofrecemos evidencia sistematica para
comparar este problema entre los paises asf como también para tratar el tema
desde una perspectiva histérica. El analisis abarca 11 paises de América Latina
(Argentina, Brasil, Chile, Colombia, Costa Rica, El Salvador, Guatemala,
Honduras, México, Panama y Uruguay) entre 1904 y 2006. Modelamos la
entrada de un nuevo juez a la Corte Suprema como resultado de factores
“naturales” (es decir causas legales y bioldgicas), de las capacidades politicas
del presidente para ejercer un recambio en la corte, y de incentivos institucio-
nales que llevan al ejecutivo a manipular el poder judicial.

Palabras clave: América Latina, cortes supremas, independencia judicial
el b B
presidente, instituciones, relaciones ejecutiv o—judicial



